IN THE UNI TED STATES DI STRI CT COURT
FOR THE NORTHERN DI STRI CT OF M SSI SSI PPI
EASTERN DI VI SI ON

W LLI AM HAVKI NS
Plaintiff

V. No. 1:94Cv25-B-D

TORO COVPANY, d/b/a
LAWN- BOY,

N N N N N N N N N N’

Def endant

MVEMORANDUM OPI NI ON

Thi s cause conmes before the court upon the notion of def endant
Toro Conpany d/ b/a Lawn-Boy to dism ss. Upon consideration of the
notion, the plaintiff's response thereto, the affidavits and the
menor anda submtted by the parties, the court is prepared to rule.

In this action, plaintiff WIIliam Hawki ns asserts two causes
of action against his fornmer enployer Toro Conpany (Toro): (D
breach of contract; and (2) breach of inplied covenant of good
faith and fair dealing. The facts material to this notion and to
whi ch there is no genuine dispute are as foll ows:

FACTS

The plaintiff was fired by the defendant after nine and a half
years of enploynent on Cctober 28, 1993. The all eged reason for
di scharge was the plaintiff's use of abusive |anguage towards
enpl oyees found in a break room It is undisputed that there was
no witten contract of enploynent. Throughout the plaintiff's
enpl oynent, the defendant maintained a progressive disciplinary
system outlined in the conpany's enpl oyee handbook. This system

provided corrective action guidelines for certain enployee



m sconduct, escalating to termnation if circunstances warranted.
In relevant part, the policy provided as foll ows:

Fromtime to tinme, problens arise that relate to
attendance, work performance or disruptive behavior.
Every enpl oyee will be given the opportunity to correct
such problens. Corrective actions wll follow a 4-Step
pl an:

STEP #1 - COUNSELI NG - Your supervisor will counsel
you about the problem He or she will discuss with you
and hel p you correct the problem A record may be nade
of this counseling and submtted to your personnel file.

STEP #2 - WRITTEN WARNING - Should the problem
continue, your supervisor will counsel you again. He/ She

will issue you a witten warning pertaining to the
problem This warning will be placed in your personnel
file.
STEP #3 - FINAL WRI TTEN WARNI NG - Shoul d the
two previous <corrective actions fail to
resolve the problem your supervisor wll
issue you a final warning. Thi s st at enent

will serve as the last notice or counseling in

an attenpt to correct the problem When a

final witten warning is issued, an enpl oyee

shoul d be aware the problem has progressed to

an extrene level. Imediate correction of the

probl emis expected.

STEP #4 - TERM NATION - If all attenpts to correct
a particular problem has [sic] failed, term nation of
enpl oyment will occur. Term nation of any enpl oyee w ||
be reviewed by the supervisor of the departnent, the
departnment manager and nust have the approval of the
Enpl oyee Rel ati ons Manager and the Pl ant Manager.

Cccasional Iy, circunstances invol ving a probl emmy
be severe enough to warrant skipping a step or steps in
the process. Any corrective action that does not foll ow
the steps outlined above nust have the approval of the
Enpl oyee Rel ati ons Manager or Pl ant Manager.

Toro does not dispute the allegation that it skipped these
procedures in termnating Hawkins, and the facts do not indicate
that it was a "severe" enough incident to warrant skipping the
procedures promnul gated under its enpl oynent manual

During the plaintiff's orientation as an new enpl oyee, he was

given an enployee handbook which contained the aforenentioned



di scipline system The plaintiff was also given a docunent titled
"Orientation Procedures” which listed areas to be di scussed during
the orientation and al so served as a recei pt for the handbook. 1In
rel evant part, the receipt, signed by the plaintiff, provided:

| acknow edge recei pt of the OMC- Sardi s/ Oxf ord handbook,

and recogni ze our enploynent as one which is at will and

can be termnated by the Conmpany or nyself wth or

W thout notice or with or without cause.

Hawki ns stated that he did not recall signing any docunent
that said the conmpany could fire himfor no reason. Accordingly,
the plaintiff contends that while there was no witten contract of
enpl oynment, the dissem nation of the enpl oyee handbook providing
for a progressive system of discipline created a "for cause"
standard for term nating an enpl oyee.

Later versions of the handbook contai ned an "Acknow edgenent "
page serving as a recei pt and an express disclainmer. It provides:
| acknow edge recei pt of ny enployee handbook. | have
been advi sed that this handbook represents a summary of
the rules, policies and procedures in effect at this
tinme. The contents are not all inclusive and may be
revised fromtinme to tinme as the conpany sees fit. This
handbook does not represent a contract of enpl oynent, and
my enploynment relationship wwth the conpany is an "at
will" relationship which may be term nated at any tine,
by either party, with or without notice and with or

w t hout cause.

Thi s page of the handbook provided a line for the enpl oyee's
signature as well as one wtness. It is not contested that the
plaintiff did not sign this page and turn it in to the conpany.
The defendant noves for dismssal of the plaintiff's clains
pursuant to Fed. R G v. P. 12(b)(6). Jurisdiction of the court is

predicated on diversity. 28 U S.C. § 1332.






STANDARD FOR SUMVARY JUDGVENT

Al though the defendant's notion is postured as a notion to
dism ss, the defendant has submtted a docunent -- the signed
handbook receipt -- as a challenge to the sufficiency of the
plaintiff's claim and the plaintiff, after being given an
opportunity to respond, has |i kew se presented evidentiary materi al
in support of his response. Since evidentiary docunents have been
submtted with the notion, the court treats the notion in its
entirety as one for summary judgnent pursuant to Fed. R Cv. P
56. Wight and MIler, Federal Practice and Procedure, Cvil 2d §
1366. Summary judgnent is appropriate "if the pleading,
depositions, answers to interrogatories, and adm ssions on file,
together with the affidavits, if any, showthat there is no genui ne
issue as to any material fact and that the noving party is entitled
to a judgnent as a matter of law" Fed. R Gv. P. 56(c).

I n support of a notion for summary judgnent, the noving party
must provide the court "the basis for its notion, and identifying
t hose portions of [the evidence] which it believes denonstrate the

absence of a genuine issue of material fact." Celotex Corp. V.

Catrett, 477 U. S. 317, 106 S.C 2548, 2553, 91 L. Ed. 2d 265
(1986). In order to survive sunmary judgnent, the nonnoving party
must then showthat there is "a genuine i ssue of fact concerning as
essential elenent of the claimon which judgnent is being sought."
| f the nonnovant cannot show this, or a valid reason why they are

unable to do so, summary judgnent is proper. Bordelon v. Block

810 F.2d 468 (5th Gr. 1987).



DI SCUSSI ON
The defendant has noved for summary judgnment on the
plaintiff's breach of contract and breach of covenant of good faith
and fair dealing clains on the basis of the "at will" enpl oynent
doctri ne. At will enploynent, as defined by the M ssissippi
Suprene Court in Kelly v. Mssissippi Valley Gas Co., 397 So. 2d

874, 874-75 (Mss. 1981), is as follows:

The enpl oyee can quit at will; the enpl oyer can term nate

at wll. This neans that either the enployer or the

enpl oyee nmay have a good reason, a wong reason, Or no

reason for term nating the enpl oynent contract.
| d. M ssissippi to date still follows the common |aw rul e that
"where there is no enploynent contract (or where there is a
contract which does not specify the term of the worker's
enpl oynent), the relationship my be termnated at will by either

party." Perry v. Sears, Roebuck & Co., 508 So. 2d 1086, 1088

(Mss. 1987); Shaw v. Burchfield, 481 So. 2d 247 (Mss. 1985).

M ssi ssippi has followed this rule since 1858. See Butler v. Smth

& Tharp, 35 Mss. 457, 464 (1858).
| .  BREACH OF CONTRACT

Wthout the establishment of a contract, there can be no
action for its breach. The plaintiff argues that the progressive
di sciplinary systemin t he handbook created contractual obligations
on the part of the defendant, and thereore failure to foll ow these
procedures in discharging himresulted in a breach. The questions
to resolve therefore are: (1) what relationship existed when
Hawki ns was first enployed, and (2) was this relationship nodified
by the subsequent versions of the handbook?
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In Solonon v. Walgreen, 975 F.2d 1086, 1089-90 (5th Cr.

1992), the Fifth Grcuit, construing Mssissippi |aw, faced a very
simlar question. In Solonon, the plaintiff, in acknow edging the
controlling at will doctrine, alleged that a contract existed as
evidenced by letters to her fromthe WAl green managenent as well as
t he enpl oynent manual and handbook. 1d. at 1089. However, the
plaintiff had signed an enpl oynent application which specifically
di savowed any intent to create contractual rights through any
representati ons nade on behalf of Walgreen. 1d. at 1089-90. The
application at issue in Solonon, inrelevant part, read as foll ows:

| understand that ny enpl oynent with Walgreen Co. is for

no definite period and may be termnated at any tine,

with or without cause, and with or w thout any previous

notice, at the option of either Walgreen Co. or ne.
Id. The Fifth Grcuit held that this express disclainmer in the
plaintiff's enploynent application "clearly indicate[d] that the
rel ati onship between the two parties was at will." 1d. at 1090.

Furthernore, the M ssissippi Supreme Court in Perry, held that
al t hough M ssissippi does follow the rule that personnel manual s

can create contractual obligations, an express statenment in an

enpl oynent agreenent wll preclude an action for its alleged
br each. Perry, 508 So. 2d at 1088. In Perry, the plaintiff

asserted a breach of contract claim based on an alleged inplied

contract created by the enpl oyee handbook. 1d. In denying this

claim the court concluded that "the explicit statenment in the

personnel handbook that Perry could be termnated at will is nore

than sufficient to defeat his action insofar as it is based on

breach of contract." Perry, 508 So. 2d at 1088-89. Hawki ns
7



asserts that Perry is not controlling because the disclainmer was
not part of the enpl oyee handbook when Hawki ns accepted enpl oynent .
Thi s argunment i s unpersuasive in |light of Solonon. As noted supra,
the Fifth Circuit did not rely on the disclaimer physically being
part of the handbook to conclude that the plaintiff accepted an at
will relationship.! Thus, absent evidence to the contrary, the

recei pt signed by the plaintiff in the case sub judice, clearly

negates any inference that the initial enploynent rel ati onship was

anything other than at wll. See also Sanples v. Hall of

M ssissippi, Inc., 673 F. Supp. 1413, 1418 (N.D. M ss. 1987) (express

declaration by enployer of intent not to incorporate policy
provisions into oral contract, as a matter of |law, was not prom se
of continued enploynent and, therefore, enployee <could be
termnated at wll).

Nonet hel ess, the plaintiff attenpts to rely on Bobbitt v. The

O chard, Ltd., 603 So. 2d 356 (Mss. 1992), to support his

contention that an inplied contract was created, evidenced by the
enpl oynent handbook. [In Bobbitt, the M ssissippi Suprenme Court was
called upon to review the termnation of a nurse by her enployer

for insubordination. In reversing the circuit court's grant of

! In the brief he submitted to this court, Hawkins al so
attenpts to distinguish Perry by pointing out that the disclainer
defendant relies upon is not highlighted, boldfaced, or in any
way made to stand out. He fails, however, to cite any authority
for this distinction or explain why such | anguage requires
hi ghli ghting or bol dface. The |anguage is straightforward and
not buried in fine print. Indeed, it is the only paragraph on
the page. Additionally, Hawkins fails to address the |ack of
hi ghl i ghting or bol df ace in Sol onon, Sanples, and Shaw, each of
whi ch held to preclude an action for breach.
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summary judgnment for the enployer on the basis of the at wll
enpl oynent doctrine, the court held that absent contractual
| anguage to the contrary, if the conpany pronul gates procedures to
be followed in the event of an enpl oyee's infraction of the rules,
"the employer wll be required to follow its own manual in
di sci plining or di scharging enpl oyees for infractions or m sconduct
specifically covered by the manual ." [d. at 357.

This case, however, cannot provide any solace to the
plaintiff. | ndeed, the express holding in Bobbitt serves to
distinguish itself from the case at bar. The Bobbitt court
predicated its holding on the fact that there was "no express
di scl ai mer or contractual provision that the manual did not affect
the enployer's right to termnate the enployee at will...." [d. at

362. As such, Bobbitt does not change the result dictated by

Perry. Were a disclainer specifically reserves the right to
term nate an enployee at will, no contract action lies. Thus, the

express disclainmer in the receipt signed by Hawkins serves to
preclude any reliance on provisions in the handbook. Mor eover

since the later versions of the handbook in effect at discharge
cont ai ned | anguage expressly disclaimng any intention to create a
contract, and the plaintiff was on notice of such | anguage, Perry

is directly on point. See Nichols v. Gty of Jackson, 848 F. Supp.

718, 724 (S.D.Mss. 1994) (construing M ssissippi |aw (enployee
has duty to follow provisions of handbook that are reasonably
believed to be current, conversely, enployee cannot rely on

handbook provisions he is aware are no | onger current).



Once the court determnes what relationship existed upon
enpl oynent, the court nust then determne if that rel ati onship was
| ater nodified. Sol onon, 975 F.2d at 1090. Accordingly, the
plaintiff attenpts to argue that by not signing |ater versions of
t he handbook whi ch contained an "Acknow edgenent” page he sonehow
created contractual obligations so that he could not be term nated
but for cause. This argunent is unpersuasive. The signature page
of the revised handbook purports only to acknow edge recei pt of the
handbook, not acceptance of an enpl oynent rel ationship. Hawkins
cannot change the nature of his enploynent sinply by not signing a
docunent that invites the sane at will relationship. Hawkins was
bound by his initial enploynent agreenent to be an at will enpl oyee
and nothing in the later versions of the handbook could be
construed as nodi fyi ng Hawki ns' at w || status.

Additionally, the plaintiff contends that since the handbook
and the disclainer contain "dianetrically opposed | anguage"
concerning job security, an anbiguity exists which, in itself,
renmoves this case from a summary judgnent posture. No such
anbiguity exists. Hawkins signed a receipt when he received his
handbook that expressly stated in clear and unanbi guous | anguage
that his enpl oynent rel ati onship coul d be term nated by t he conpany
or by him with or without notice and with or wthout cause.
Furthernore, the handbook in effect when Hawki ns was discharged
clearly stated that "[t] his handbook does not represent a contract

of enploynent...." See N chols, 848 F. Supp. at 724 (enpl oyee bound

by terns of current handbook). In light of these clear terns, this
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court cannot infer any intention to create contractual obligations

on behalf of Toro or that any reliance on such provisions was

reasonabl e.

1. Breach of Inplied Covenant of Good Faith and Fair Dealing
The plaintiff also contends that the failure to follow the

enpl oyee handbook represents a failure to carry out the enpl oynent

relationship in good faith. In support of this argunent, the

plaintiff cites two cases, Enpiregas, Inc. of Kosciusko v. Bain,

599 So. 2d 971 (Mss. 1992), and Cenac v. Miurry, 608 So. 2d 1257

(Mss. 1992). In Enpiregas, the M ssissippi Suprene Court refused
to enforce a nonconpetition agreenent, finding that Enpiregas
breached its duty to deal in good faith by firing Bain w thout good
cause. Enpiregas, 599 So. 2d at 977. Thus, the issue in Enpiregas
was not the propriety of the termnation but, rather, the
subsequent enforceability of the nonconpetition agreement. MArn

v. Allied Bruce-Termnex Co., Inc., 626 So. 2d 603, 607 (M ss.

1993) (main thrust of Enpiregas was that enpl oyee di scharged i n bad
faith woul d not have nonconpetition agreenent enforced upon hinj.
Enpi regas, therefore, is inapposite.

Moreover, the plaintiff has failed to distinguish Perry as
controlling on this issue. The Perry court when faced with the
sanme claimheld that even in the mnority of states that all ow such
an action, "that where the enployee has signed an explicit
agreenent that he can be termnated at wll, [an] action under the
inplied covenant for good faith and fair dealing is precluded."

Perry 508 So. 2d at 1089 (citing Crain v. Burroughs Corp., 560
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F.Supp. 849 (C.D.Cal. 1983); Mxwell v. Sisters of Charity of

Provi dence, 645 F. Supp. 937 (D.Mont. 1986)). The court concl uded
that Perry's discharge did not violate any public policy exception
and declined to overrule Kelly in its pronouncenent that even a
retaliatory discharge for filing a worker's conpensati on cl ai mdoes
not create a private right of action. Kelly, 397 So. 2d at 877.
The plaintiff next cites Cenac v. Mirry, 609 So. 2d 1257

(Mss. 1992), as broadly proclaimng an inplied obligation of good
faith to contracts generally. |In Cenac, the plaintiffs filed suit
over a "Contract For Deed" praying for rescission of said contract.
Id. at 1259. The M ssissippi Suprenme Court reversed the circuit
court's ruling, finding that the plaintiffs "clearly proved that
the Murrys breached the covenant of good faith inherent in every
contract in our law." 1d. This case, however, does not address
the issue at hand -- whether an at will enployee (not one under a
contract) can maintain a cause of action for breach of good faith

and fair dealing. In Hartle v. Packard Elec., 626 So. 2d 106

(Mss. 1993), the court, citing Perry, concluded that "at-wll
enpl oynent rel ationshi ps are not governed by an i nplied covenant of
good faith and fair dealing." As with Perry, even if the
M ssi ssippi  Suprene Court were to adopt this approach, the
plaintiff would not prevail on the facts before this court. Perry,
508 So. 2d at 1089. MArn, 626 So. 2d at 606. This court is,
therefore, Erie-bound to follow the decisions in Perry and Hartle

and hold that, as a matter of |aw, Hawkins' claim for breach of
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good faith and fair dealing is precluded.?
CONCLUSI ON

In sum the court finds that the defendant is entitled to
summary judgnent on all clains pled in this action. The
progressive disciplinary systemis neither a contract nor anmounts
to a contract that would require the defendant to discharge the
plaintiff for cause. Furthernore, the |aw does not recognize an
action for breach of good faith and fair dealing where there is no

underlying contract and the enploynent relationship is at wll.

Accordingly, summary judgnment wll be granted on both causes of
action.

An order in conformance with this opinion will issue.

TH'S, the day of January, 1995.

NEAL B. BI G&GERS, JR
UNI TED STATES DI STRI CT JUDGE

2 Erie RRvVv. Tonpkins, 304 U.S. 64, 58 S.Ct. 817, 82 L. Ed.
1188 (1938).
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